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(CGSO) has ruled the sale becomes final 

when the consumer takes the selected 

goods out of the trolley or basket and 

places them on the counter. By so doing, 

the CGSO reasoned, the consumer is tacitly 

communicating, “I accept these goods at 

the displayed prices.”

In the CGSO case, a couch had a display 

price of R2 199,99 instead of the correct 

price of R2 999,99. The CGSO decided that 

the mistaken displayed price was not that 

much lower than the true price so there 

was no obvious error. 

Steps that might be considered 

reasonable in informing customers include: 

withdrawing the product from sale, fixing 

the pricing error price or label on a shelf, 

and then making the product available for 

sale again; putting up notices at the stores 

affected or making an announcement over 

the public address (tannoy) system.

Where the price is advertised through 

the media or electronically, Section 30 of 

the CPA comes into play. In subsection 

30(1), it prohibits a supplier from 

advertising any particular goods or services 

as being available at a specified price in a 

manner that may deceive a consumer. The 

CGSO has followed the Australian approach 

of applying a reasonable-person test 

when making an assessment of whether 

the advertisement did or may mislead or 

deceive a consumer or consumers. Applying 

this approach, consumers would not be 

misled by a massive error.

In a case CGSO ruled that where the true 

price of a couch was R3 700 and the

Everything has a price, it is said. 

The trouble is, knowing what the 

correct price is, particularly in  

a supermarket environment. 

There is perhaps nothing that annoys 

customers more than being told that the 

advertised price is an error, particularly 

if they have had to travel a considerable 

distance to get to the store. 

Despite what you might have learned in 

Law 101, the answer regarding the price 

that applies is not that straightforward, 

especially since the Consumer Protection 

Act (CPA) came into effect. Different rules 

apply, depending upon the circumstances. 

There are four pieces of law that come into 

play: 

■	 The common law of contract

■	 Section 23 of the CPA

■	 Section 30 of the CPA

■	 The Electronic Communications and 

Transactions Act (ECT Act)

In terms of the common law, an 

advertisement is generally not treated 

as a binding offer that a customer may 

accept, but merely as an announcement 

of the shopkeeper’s intention to sell at 

the advertised price (this is known as 

an invitation to treat (do business)). The 

courts were swayed by a concern that 

if a shopkeeper had sold out the goods, 

thousands of customers may nevertheless 

hold him to the offer. An advertisement 

might, however, be treated as a binding 

unilateral offer to all the world which could 

be accepted by any person, depending on 

how it is worded.

Section 23 of the CPA seems on the 

face of it to do away with the invitation-

to-treat approach by stating a supplier 

must not require a consumer to pay a 

price for goods or services higher than the 

displayed price for those goods or services. 

The supplier is not, however, bound by 

a display price if it is an inadvertent and 

obvious error and the supplier corrects it 

and informs the customer.

The question arises, up to what point 

can the supplier still correct the price? If 

it is when the item is rung up on the till, 

the section would be useless to customers 

because the supplier would always be able 

to say, “Sorry, there was an error in the 

price.” Taking this into consideration, the 
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advertised price was R1 599, which is 43%  
or less than half of the correct price, the 
discrepancy between the actual price or 
the price that a reasonable consumer might 
expect the price to be and the advertised 
price was so great that the customer was 
not deceived and the incorrect price was 
not binding.

Subsection 30(2) binds a supplier who 
advertises particular goods or services 
as being available at a specified price 
and expressly places a limitation on the 
number/ amount available to make those 
goods or services available at that price, to 
the extent of the expressed limits.

Where the entire transaction takes place 
online, the ECT Act applies. Unlike the CPA, 
it does not specify how errors in price  
must be dealt with. The widely held view  
is that when the customer clicks on the  
“I accept” button, the transaction becomes 
binding. However, section 21 of the ECT 
Act says the parties may reach agreement 
on the issue. So a supplier may stipulate 
that the contract will be formed only if the 
customer’s order is accepted by the seller 
or when the goods are dispatched. Even  
if the supplier fails to stipulate this, it will 
not be bound if the customer ought to 
have been “alive to the real possibility of  
a mistake.” 

Bearing in mind the possibility of 
e-businesses losing literally millions if they 
get it wrong, they need to exercise extreme 
care.

Advocate Neville Melville is the Consumer Goods 
and Services Ombud. Visit www.cgso.org.za for more 
information.
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